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March10, 2003

Via ElectronicFiling

Ms. MarleneDortch, Secretary
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Washington,DC 20554

Re: NoticeofExParte Presentation:NumberingResourceOptimization,CCDocket
No. 99-200.

DearMs. Dortch:

Today,March 10,2003,RobertQuinnJr. andI metwith Barry Ohison,Legal Advisor to
CommissionerJonathanS. Adelsteinto discussAT&T’s Petitionfor Reconsiderationof the
Commission’sThirdNRO Order1. AT&T emphasizedthat thesize of theexogenouscostchanges
for ThousandBlock NumberPooling(“TBNP”) significantlyexceedthe original expectationsset
by muchof thelanguagecontainedin the ThirdNROOrder. We discussedthe apparent
inconsistenciesbetweentheFirst NROOrder2, which indicatedthatcostrecoveryshouldbe
similar to that usedin the local numberportabilityproceedingsandthe ThirdNROOrder, which
expressesthe oppositeview thatnumberingadministrationis inherentlyaccess-relatedandshould
berecoveredas such3. We statedthatthe currentsystemfor recoveryof thesecostsviolatesboth
Section254(e)and251(e)(2) ofthe Communicationsact. Section251(e)requirestheCommission
to removesubsidiesfrom accesscharges,andSection251(e)(2) requiresnumberingadministration
coststo be recoveredfrom all telecommuncaiontscarriersin acompetitivelyneutralmanner. We
alsonotedthat no party opposedAT&T’s petitionandthat WorldComsupportedthepetitionand
urgedthe Commissionto takeimmediateactionconsistentwith its petition.

‘In theMatter ofNumberingResourceOptimization,17,FCCRcd4784 (2002)(“Third NROOrder”)
2Num/~eringResourceOptimization,15 FCCRcd7574,Para.193 (2000)(”First NROOrder”)

~ ThirdNROOrder, Supra,Para.34.



AT&T providedMr. Ohlsonwith a copy if its June4, 2002 expartewhich is attached.

Consistentwith theCommissionrules, I am filing oneelectroniccopyof this noticeand

requestthat youplaceit in therecordofthe proceedings.

Sincerely,

(~/J.fru~’
Attachment

cc: BanyOhison
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Washington,DC 20554
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No. 99-200;BellSouthTelecommunicationsInc. Tariff FCCNo. 1, Transmittal
No. 629, WCB/PricingNo. 02-15;andQwestTariff FCCNo. 1, TransmittalNo.
120, WCB DocketNo. 02-117.

DearMs. Dortch:

Pleaseincludeacopyof theattacheddocumentin the abovereferencedproceedings.

Consistentwith theCommissionrules, I am filing oneelectroniccopyofthis noticeand

requestthatyou placeit in the recordof theproceedings.

Sincerely,
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Introduction andSummary

In orderto promotecompetitionin all telecommunicationsmarketsand,in particular,to
curtail attemptsby incumbentcarriersto burdentheirexistingandpotentialcompetitorsthrough
hiddensubsidies,Congress,in theTelecommunicationsAct of 1996(“1996 Act” or “Act”),
expresslydirectedtheCommissionto makeimplicit subsidiesexplicit andto establish
competitivelyneutralfundingmechanismsfor thoseexplicit subsidies. Althoughthe
CommissionhasrepeatedlyrecognizedtheAct’s explicit subsidyandcompetitiveneutrality
requirements,theCommission’sDecember2001 numberpoolingcostrecoverydecisionplainly
violatesbothcongressionaldirectives. Specifically,afteracceptingthreeroundsofcomments
and issuingtwo extensiveordersin theNumberResourceOptimization(“NRO”) docket-- each
of whichmadeclearthat theCommissionintendedto adhereto its existingpolicieson cost
recovery-- theCommissionabruptlychangeddirectionandheldthatincumbentlocal exchange
carriers(“ILECs”) mayrecovertheircostsof implementingthousands-blocknumberpooling
throughaccesschargesimposedon interexchangecarriers(“IXCs”).

Thedecisionto embednumberpoolingcostsin accesschargesis particularlytroubling,
notonly becauseit contravenestheAct’s intentto removeconcealedsubsidies,butbecauseit
directlyviolates Congress’smandatethatcostsberecoveredin acompetitivelyneutralmanner.
Ratherthanrequireeachcarrierto bearits owncosts-- which wouldbe themostequitableand
efficient recoverymechanism-- theCommission’sdecision allows ILECsto imposemuchof
theburdenof theirpooling costs on IXCs. It is ironic thatwhile JXCs do notrequirenew
telephonenumbers,ILECs (with theirmultiple telephonenumbersto servefacsimilemachines
andInternetaccess),wirelesscarriers(manyof which areILEC affiliates),andcompetitivelocal
exchangecarriers(“CLECs”) -- the driversof telephonenumberexhaust -- will notberequired
to bearanyof thecostsof ILEC poolingimplementation.

This policy reversalplacesunjustifiedburdenson IXCs ata timewhenlong distance
carriersarefacingsignificantmarketpressures.Of all sectorsof thetelecommunications
industry,IXCs arein perhapstheworstpositionto absorbnewregulatorycosts;in fact,theywill
notbeableto do so. Rather,theircustomerswill be forced-- disproportionately-- to bearthe
costsofILEC pooling. This is particularlytroubling giventhatoneoftheIXCs’ main
competitors,wirelessall-distance“onerate”programs,aremateriallyadvantagedby the
Commission’scurrentcostrecoverymechanismbecausewirelesscarriersdo not payaccess
charges.Althoughthe Commissionmaybeconcernedaboutthe increasingnumberorsizeof
endusersurchargesto coverthecostsof federalprograms,theansweris not to shift thosecosts
surreptitiouslyto long distancecustomers.Whetherrecoveryis accomplishedthroughaccess
chargesor line items,ultimately telecommunicationsconsumerswill pay fornumberpooling.
Thequestionis whetherit is lawful to requireoneclassof consumerto paysucha significant
portionof thepricetagthroughimplicit, discriminatorysubsidies.

Although therecoverymechanismis a cleardeparturefrom theAct’s mandate,the
CommissionadoptedapresumptionagainstILEC recoveryfor thousands-blocknumberpooling.
Thispresumptionmayhaveled manyto believetherewould little to nopoolingcostrecovery
sincetheILECs wereawardedwell in excessof threebillion dollarsfor thecloselyrelated
implementationoflocal numberportability (“LNP”). Therecord plainly showsthattheILECs
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understandthedisproportionateburdentheCommission’scurrentcostrecoverymechanism
placeson theircompetitors,andhavesoughtto takefull advantageof thesituation. Indeed,only
threeof theILECs havefiled poolingtariffs to date,but theycollectively seekrecoveryforcosts
exceedingaquarterof abillion dollars. Clearly, theCommission’shopethatanyattempted
ILEC costrecoveryfor numberpoolingwould bedeminimushasbeenturnedon its head.

Moreover,it appearsthattheILECshavedecidedthat theCommission’scleardirections
on whichcostsareeligible for recoveryaremerelyinformalsuggestionsthatmayormaynotbe
followed. Evenundertheabbreviatedtime framepermittedundertheCommission’srulesfor
tariff review,it is evidentto AT&T that theILECs expectto recoverfrom IXCs millions of
dollarsfor costsalreadyimposedon theirown customersfor LNP, andamyriadofcosts
explicitly disallowedby theCommission. Similarly, theILECs haveseeminglyignoredthe
Commission’srequirementthattheytakeinto accountthecostsavings(in termsof avoidedor
delayedareacoderelief andexpansionof theNorthAmericanNumberingPlan(“NANP”)) that
theywill enjoythroughpooling.

In sum,theCommissionshouldrethinkits decisionto allow ILECs to recovernumber
poolingsubsidiesin accesscharges,aswell asrejectall ILEC tariffs thatfail to meetthe
Commission’sexplicit requirementsfor costrecovery.

3



Pooling CostsShouldNot BeRecoveredin AccessCharges.

TheCommission’sdecisionto allow ILECs to recoverpoolingcoststhroughaccess
chargesis patentlyunlawful, anticompetitive,andrunscounterto everythingtheCommission
andCongresshavebeentrying to accomplishsincethepassageofthe 1996Act.

CostRecoveryVia AccessChargesConstitutesUnlawful Implicit Subsidies.

As theUnitedStatesCourtof AppealsfortheFifth Circuit hasheldnot once,but three
times,“the plain languageof § 254(e)doesnotpermit the[Commission]to maintainanyimplicit
subsidies.”1”Congressanticipatedthat all accesschargesandratestructureswould be freeof
hiddensubsidies:“To theextentpossible,theconfereesintendthatany supportmechanisms
continuedorcreatedundernew section254 shouldbe explicit ratherthanimplicit asmany
supportmechanismsaretoday.”2’

TheCommissionhasrepeatedlyendorsedthe1996Act’s prohibition on implicit
subsidies.3’Forexample,in theuniversalservicecontext,theCommissionhasacknowledged
that it mustidentify implicit supportandremoveit from interstateaccesscharges.4’Indeed,

TexasOfficeofPublic Utility Counselv. FCC, 183 F.3d393,425 (5th Cir. 1999)
(emphasisin original); seealso COMSATCorp. v. FCC, 250F.3d931, 938(5thCir. 2001);
AlencoComm.v. FCC, 201 F.3d608, 623 (5th Cir. 2000).
2/ S. Rgp. No. 104-230,at 131(1995);seealso id. at 30 (“In establishingcompetitively

neutraluniversalservicesupportmechanismstheCommitteeexpectsthat,consistentwith the
requirementto preserveandadvanceuniversalservice,theFCCandtheJointBoardwill
considermechanismsthat makeimplicit subsidiesmoreexplicit from accesscharges.”);id. at 30
(“[I]n implementingany suchcostallocationmechanism,theFCCandtheJointBoardshallseek
to insurethat suchallocationis explicit andappliedin acompetitivelyneutralmanner.”).

SeeAccessChargeReform,Price CapPerformanceReviewfor LocalExchange
Carriers, Low-VolumeLong-DistanceUsers,Federal-StateJointBoardon UniversalService,15
FCCRed 12962,¶9[ 185-232(2000).

SeeAccessChargeReform,Price Cap PerformanceReviewfor LocalExchange
Carriers, TransportRateStructureandPricing, EndUser CommonLine Charges,12 FCCRed
15982,¶9[ 5-8 (1997),afJ’d subnom.,SouthwesternBell v. FCC, 153F.3d523 (8th Cir. 1998);
seealsoMulti-AssociationGroup(MAG)Planfor RegulationofInterstateServicesofNon-Price
CapIncumbentLocalExchangeCarriers andInterexchangeCarriers, Federal-StateJointBoard
on UniversalService,AccessChargeReformfor IncumbentLocalExchangeCarriers Subjectto
Rate-of-ReturnRegulation,PrescribingtheAuthorizedRateofReturnfor InterstateServicesof
LocalExchangeCarriers, 16 FCCRed 19613,¶9[ 8, 138 (2001)(concludingthatleavingthe
removalof implicit supportto thediscretionof individualcarriersis neitherconsistentwith the
mandateofthe 1996Act norjustified from apublic policy standpoint);Developinga Un~fled
Intercarrier CompensationRegime,16 FCCRed9610,¶ 32 (2001)(“Congressin the 1996Act
directed[the] Commissionandthestatesto reformuniversalservice,andin particular,to
eliminateimplicit subsidiescontainedin accesschargesandinsteadmakeall universalservice
supportexplicit.”).
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ChairmanPowellhasemphasizedon manyoccasionsthat theCommissionhasastrong
“commitmentto reforminguniversalserviceto make[access]subsidiesmoreexplicit and
portable,”5’and thattheagency“must notquaverin [its] resolveto makethat which is implicit
explicit.”6’

Thestatutoryprohibition on implicit subsidiesextendsto all contributionrequirements.
Thus, in creatingacostrecoverymechanismfor LNP -- acongressionalmandatethat formsthe
technicalbasisfor numberpooling -- theCommissiondeterminedthat recoverythroughaccess
chargeswould be entirely inappropriate.7’TheCommission’sdecisionto allow numberpooling
costrecoverythroughaccesschargessimplycannotbereconciledwith theplain statutory
languageortheCommission’sownprior decisions.

CostRecoveryVia AccessChargesIs Not CompetitivelyNeutral.

Recoveringpoolingcoststhroughaccesschargesalsoviolatesthecompetitiveneutrality
requirementsestablishedin Section251(e)(2) oftheAct. Section251(e)(2) expresslyrequires
numberingadministrationcoststo be “borneby all telecommunicationscarrierson a
competitivelyneutralbasis.”8’ In contrastto thatexpresscommand,thecurrentsystem-- andthe
ILECs’ proposedtariffs -- placehundredsof millions ofdollarsin poolingcostson only one
segmentofthe industry-- theIXCs.

Until lastDecember,theCommissionappearedto acceptthepremisethatpoolingcosts
did not belongin accesscharges.In fact, in theFirst NROOrder, theConimissiondetermined
thatif it wereto establishapoolingcostrecoverymechanismfor ILECs, themechanismshould
adhereto thestandardsit previouslyestablishedfor LNP.9’ In theLNPproceeding,the
Commissionsquarelyrejectedtheuseof accesschargesto recoverlocalnumberportability
costs,andsuggestedthatdoingsowould notbe competitivelyneutral.’°’Moreover,virtually
everycommenterin theNROproceedingsthatopinedon this issueagreedthatthemarket
conditionsandreasoningthat ledto theCommission’sconclusionin theLNP contextwerefully

Low-VolumeLong-DistanceUsers,SeparateStatementof CommissionerPowell, 15
FCCRed6298(1999).
6/ Federal-StateJointBoardon UniversalService,StatementofCommissionerPowell, 14

FCCRed20432(1999);seealso Federal-StateJointBoardon UniversalService,Separate
StatementofCommissionerPowell, 14 FCCRed8078 (1999)(statingthateliminatingsupport
from accesschargeshas“someimportantmerits”).

SeeTelephoneNumberPortability, 13 FCCRed11701,¶ 135 (1998)(“LNP Order”).
8/ 47 U.S.C. § 251(e)(2).

SeeNumberingResourceOptimization,15 FCCRed7574,¶ 193 (2000)(“First NRO
Order”).
~ SeeLNP Order, ¶ 135 (“Becausenumberportability is not an access-relatedserviceand

IXCs will incurtheirowncostsfor thequeryingof long-distancecalls,wewill not allowLECs
to recoverlong-termnumberportability costsin interstateaccesscharges.Norwould it likely be
competitivelyneutralto do so.”).
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applicableto thousandsblockpoolingcostrecovery.” EventheILECs argued(andcontinueto
argue)thatit makesno senseto placepoolingcostsin accesscharges.’2’

Thecurrentcostrecoveryschemeimposesasubstantialcompetitivedisadvantageon
IXCs relativeto othercarriers,suchaswirelesscarriersandtheILECs themselves.Placing
poolingcostsin accesschargesforceslong distancecarriers,like AT&T, whicharealsoCLECs
to “pay twice;” first, by coveringtheirownpoolingexpensesand,second,by absorbinga
substantialportionof ILECs’ costs. In addition,theCommissionhasacknowledgedthat
traditionalwireline IXCs andwirelesscarriersincreasinglycompetefor thesamecustomers,and
thatthegrowthofwirelesscarriers“appearsto be causinga significantmigrationof interstate
telecommunicationsrevenuesfrom wireline to mobilewirelessproviders.”3’ TheILECs’
ownershipinterestin thewirelesscarriersmakesthisparticularlytroubling,becausetheILECs
benefitfrom potentialincreasesin wirelesssubscribershipthatwould bedrivenin partby the
increasedcostsplaceduponIXCs by theirown costrecoverymechanisms.’4’Permittingthe
ILECs to shift the burdenoftheirpoolingimplementationcostsontotheircompetitors’ long
distancecustomerswouldcausesubstantialmarketdistortions,in directviolation of theAct.
Moreover,asystemthat permitsILECs to earnsupracompetitiveprofitson bottleneckfacilities
wouldbedirectlycontraryto theCommission’s oftenstatedgoalofreducingaccesschargesto
cost.15” Thecostrecoveryschemeadoptedin theThirdNROOrder is theantithesisof
competitiveneutrality-- andthusviolatesSection251(e)(2).

~ Seeid., ¶ 39 (“If theCommissionensuredthecompetitiveneutralityof only the

distributionof costs,carrierscouldeffectivelyundothis competitivelyneutraldistributionby
recoveringfrom othercarriers.Forexample,an incumbentLEC couldredistributeits number
portability coststo othercarriersby seekingto recoverthemin increasedaccesschargesto
IXCs.”).
12/ See,e.g., QwestCorp. v. FCC, No.02-1127,QwestCorp. Statementof IssuesTo Be

Raisedon Appeal(D.C. Cir., filedMay 16, 2002)(statingthat “it wasarbitraryandcapricious
for theFCCto prohibit QwestandotherincumbentLECs from recoveringthroughan end-user
surchargetheircostsof implementingnumberpooling”); CommentsofBellSouthonSecond
NRO FNPRM,CC DocketNo. 99-200,at 29 (filed Feb. 14, 2001);Commentsof SBCon
SecondNROFNPRM,CC DocketNo. 99-200,at 27 (filed Feb. 14, 2001);Commentsof Sprint
on SecondNRO FNPRM,CC DocketNo. 99-200,at 19 (filed Feb. 14, 2001);Commentsof
Verizonon SecondNROFNPRM,CC DocketNo.99-200,at 6 (filed Feb. 14, 2001).

‘~‘ Federal-StateJointBoardon UniversalService,17 FCC Red3752,¶ 11(2002).
~ SeeReutersCompanyNews,SBCbundlingwireline, Cingularwirelessservice(May 30,

2002),availableat http://biz.yahoo.com/rc/020530/telecomssbecingular 1 .html.

~ SeeAccessChargeReform;PriceCap PerformanceReviewfor Local Exchange
Carriers; Low-VolumeLong-DistanceUsers;Federal-StateJointBoardon UniversalService,
15 FCCRed 12962,¶ 75 (2000);seealso TexasOfficeofPub. Util. Counsel,etal. v. FCC, 183
F.3d393, 425 (5th Cir. 1999)(holdingILECs’ “flow through”of universalservicecontributions
to 1XCs via higherinterstateaccesschargesviolatesthestatutoryprohibition on implicit
subsidiesin Section254).

6



While thelong distanceindustrytodayis ill equippedto handlefurtherattackson its
competitiveandeconomicpositions,ultimatelyit is long distanceconsumersthatwill feelthe
impactof theCommission’sdecisionto permitcostrecoverthroughaccesscharges.As
discussedbelow, theenormouscostsILECs seekto recoverthroughtheirpoolingtariffs simply
cannotbe absorbedasacostof doingbusiness.Theywill haveto bepassedon to customersin
theform of higherrates. At atime whenIXCs arestrugglingto keeptheirexistingcustomers
happythroughrock-bottomrates,it makesno sensewhatsoeverto imposetheburdenofbearing
ILEC numberpoolingcostson IXCs andtheircustomers.Thisunlawful decisionis badfor
competition,badfor consumers,andbadfor thepublic interest. It shouldbereversed.

AddingPoolingCoststo theExisting LNPLine Item Is Far More Consistentwith the
Act’s Explicit SubsidyandCompetitiveNeutrality Requirements.

In light of theperverseincentivescausedby regulatorilyestablishedcostrecovery
regimes,AT&T haslongadvocatedthatall carriers,including ILECs, shouldberequiredto bear
theirowncarrier-specificcosts. AT&T continuesto believethat this would bethemost
competitivelyneutraland efficientapproachtowardpoolingcost recovery. If theCommissionis
not inclinedto forgoaformal recoverymechanismfor ILEC poolingcosts,however,AT&T
proposesthat theCommissionallow ILECs to recovertheircoststhroughamodestadditionto
theLNP line itemon theirenduserbills.

AlthoughtheCommissionis appropriatelyconcernedwith thecreationof yet another
surchargeon consumers,it fails to recognizethat consumersaregoingto pay for ILEC pooling --

albeit indirectly -- eventhroughan accesschargerecoverymechanism.Unlike accesscharge
recovery,whichhasthepotentialto requireanoticeablehike in longdistancerates,however,the
additionofnumberpoolingcoststo theLNP line item shouldnot increasetheendusercharge
significantly. Indeed,theILECs’ ownestimatesshowedthat thecostsof numberpoolingwould
only addpenniespermonthto thesurchargealreadyimposedon ILEC customers.16”Although
AT&T believesthat ILECsshouldbe requiredto beartheirown pooling implementationcosts,
allowing themto increasetheLNP line itemis far moreequitableto competingcarriersand
would haveamuchsmallerimpacton consumersthanusingaccesschargesasapoint of
recovery.

The CommissionShouldRejecttheILECs’ Pooling CostRecoveryTariffs.

Evenif costrecoverythroughaccesschargescould,in theory,bereconciledwith the
statute,theparticularaccesschargetariffs thatthe ILECs havefiled areplainly unjustand
unreasonable.TheCommission’spublic interestobligationsrequireit to reviewthoroughlyany
mechanismunderwhich carriersproposeto foist suchenormouscostson onesegmentof the
telecommunicationsindustry -- andultimately theircustomers.This is especiallythecasegiven
thatreviewof thetariffs filed by theILECs to datedemonstratesthat theyareseekingto recover

16/ See,e.g.,Commentsof Bell Atlantic on NRONPRM, CC Docket99-200,at33-34(filed

July 30, 1999)(urging theCommissionto allow it to recoverpoolingcosts“by increasingits
existingnumberportability surchargeby the five centsthat its expectswould benecessaryto
recover[those]costs”).
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costsfar in excessofthoseeligible undertheCommission’sdirectives. Thetariffs plainly do not
satisfythe Commission’sthree-parttestbecausetheyseekrecoveryof costsassociatedwith
numberingadministrationfunctions,LNP, andnetworkupgrades,whichalreadyhavebeenpaid
for by consumersorwerenot incurredbecauseof pooling implementation.Nor havetheILECs
acknowledgedthatpoolingdeploymentultimatelywill savethemmoneyby reducingtheneed
for areacoderelief anddelayingthereplacementof theexistingNANP.

The ILECs’ Pooling TariffsSeekTo RecoverCostsRadically in
Excessofthe Figure Anticipatedby the Commissionor OtherCarriers.

WhentheCommissionconcludedlastDecemberthatinclusionof poolingcostsin access
chargeswould be competitivelyneutral, it indicatedthat it believedthatthe“extraordinary”costs
ofimplementingthousands-blocknumberpooling,if any, wouldbe minimal. In particular,the
Commissionstatedthat “manyof thecostsassociatedwith thousands-blocknumberpoolingare
ordinarycostsfor whichno additionalorspecialrecoveryis appropriate.”7’Moreover,the
Commissionrepeatedlyassertedthat it expectedthatimplementationofpoolingwould resultin
an overalldecreasein costsfor theILECs.’8’ Forthesereasons,theCommissionexpressly
limited recoveryof numberpoolingcoststo extraordinaryimplementationcostsandspecified
that carriersseekingan exogenousadjustmentmustovercomea rebuttablepresumptionthatno
recoverybeyondthatalreadyin ratesis justified.19’

In theirrecenttariff filings, theILECs purportto adhereto theCommission’s
instructions,yettheircostrecoveryproposalsplainly demonstrateotherwise.To date,only three
ofthemajorpricecapILECshavefiled tariffs seekingan exogenousadjustmentfor pooling
implementationcosts-- BellSouth,Qwest,andSprint. Theadjustmentstheyseek,however,are
enormous:BellSouth’stariff includesa$64 million increase,Qwest’s$120million, andSprint’s
$80million. Thesethreeproposedadjustmentsalreadyexceedaquarterof abillion dollars,and
extrapolatedto theentireindustry,exogenousadjustmentsfor poolingcostscouldsurpassahalf
billion dollars,morethanhalfof which is to be recoveredthroughswitchedaccessrates.
Moreover,thesignificantvariationamongtheILECs’ costclaimsis in itself groundsfor
skepticism,astheConmiissionfoundin theLNP context.20’

ThehugedisparitybetweentheCommission’sstatedexpectationsandthetariffs filed
thus far, aswell asthedisparitiesamongtheILECsthemselves,shouldleadtheCommissionto
questionwhetherthesecostsmaylegitimatelybe recoveredandto investigatecarefully those

‘~‘ ThirdNROOrder, ¶ 25.
18/ Seeid., ¶ 40 (“[u]nlike othermandatesof theCommission,thousands-blocknumber

poolingmayreducenetworkcosts”);seealsoid. ¶ 25. Thatis why the Commissionestablished
a “rebuttablepresumptionthatno additionalrecoveryisjustified.” Id. ¶ 39 (emphasisadded).
19/ Seeid.,9[39.

20/ In an orderon the ILECs’ LNP tariffs, theCommissionfoundthat factthat U S WEST’s

LNPcostclaimsweresomuchhigherthanthoseof theotherILECswasgroundsto suspectU S
WESThadinflated its claims. SeeLong-TermNumberPortability TariffFilings, U S West,
Communications,Inc., 14 FCCRed 11983,¶9[ 7, 9, 21(1999).
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tariffs alreadyfiled by BellSouth,Qwest,andSprint,aswell asthosetariffs that maybe filed in
thefuture. As theCommissionrecognizes,its requirementsfor therecoveryofnumberpooling
costsplaceahigh burdenon carriers.21”Thatburdenhasnotbeenmet.

The ILECsAre AttemptingTo RecoverCostsFar Beyondthose
Rightfully Attributableto NumberPooling.

Althoughgrosslyexcessive,theILEC costclaimsfornumberpoolingarehardly
surprising. TheLNP proceedingswererepletewith examplesof the ILECs’ attemptsto recover
expensesthat did not satisfytheCommission’srequirements.TheILECs repeatedlyfiled
deficientLNP tariffs andforcedboth theCommissionstaffandaffectedpartiesto combthrough
extensivefilings time andagainto rootout utterlyuntenablecostclaims. Ultimately, the
Commissiondisallowedroughly$900million in costsclaimedin ILEC LNP tariffs.22’ The
poolingcostrecoverytariffs filed to datesuggestthatthereis everyreasonto believethat the
Commission’scriteria-- althoughplainly spelledout in theNRO orders-- areagainbeing
ignored.

Startingwith thecoststudiesfiled by theILECs in responseto theCommission’s
requestsfor informationin theNROproceeding,theCommissionhasrecognized“that some
carriersmayhaveincludedcoststhat areinappropriateunderthetestfor extraordinary
recovery.”23’ Importantly,theCommissionnotedthat someof thecostitemsin thestudieswere
verysimilar to thecostclaimsrejectedin theLNP proceedings.24’Thedeficienciesin these
filings led theCommissionto providecarrierswith detailedguidanceon exactlywhichpooling
costsarerecoverableand whicharenot. Nevertheless,theILECs havefiled numberpooling
tariffs seekingto recovermillions ofdollarsof expensesthat do not comecloseto satisfyingthe
Commission’scriteria.251 Indeed,havingfailedto passmusterwith its first tariff, BellSouth
quickly filed asecond,butmadevirtually noeffort to correctmostof theproblemsof the

21/ SeeBellSouthTariffFCCNo. 1 TransmittalNo. 623, QwestTariffFCCNo. 1

TransmittalNo. 120, 17 FCCRed6013,¶ 5 (2002)(“BellSouth/QwestTariff Order”). Indeed,to
beeligible for suchextraordinaryrecovery,thousands-blocknumberpoolingcostsmustsatisfy
eachofthreecriteria. “First, only coststhat would nothavebeenincurred‘but for’ thousands-
block numberpoolingareeligible forrecovery. Second,only costsincurred‘for theprovision
of’ thousands-blocknumberpoolingareeligible forrecovery. Finally, only ‘new’ costsare
eligible forcostrecovery.” ThirdNRO Order,¶43.
22/ SeeFCCInvestigationProducesLowerNumberPortability Chargesfor CustomersofU

SWestCommunications,Inc., NewsRelease,1999LEXIS 3656(mel. July 9, 1999).As aresultof
thatinvestigation,“the amountconsumerswill pay for localnumberportability [was]reducedby
almost$900million.” Id.
23/ ThirdNROOrder, ¶ 42.

24/ Seeid., ¶ 42.

25/ See,e.g.,BellSouth/QwestTariffOrder,¶ 10; SprintLocalTelephoneCompaniesTar~ff

FCCNo. 3 TransmittalNo. 192,WCB/PricingNo. 02-10,Order,DA 02-898,¶ 8 (rel. Apr. 18,
2002).
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original.26” RatherthanrewardtheILECs forrepeatedlyplacingtheonuson Commissionstaff
andothercarriersto seekout theillegitimatecostclaimshiddenin theirtariffs, theCommission
shouldsendtheILECs backto thedrawingboardwith aclearmandateto follow both theletter
andspirit of thecostrecoveryrules. If theILECs chooseonceagainto ignorethesedirectives,
thereis no reasonfor theCommissionto continueto maintaina costrecoverymechanismfor
numberpooling. Rather,like everyothercarrier,ILECs shouldberesponsiblefortheirown
carrier-specificpoolingcosts.

Notwithstandingwhether1LECsarepermittedto recovertheircoststhroughaccess
chargesoranendusercharge,it remainsincumbenton theCommissionto reviewtheircost
recoverytariffs carefully. In theLNPcontext,theCommissionimplementedaline item
recoverymechanism,butalso took thetime andeffort -- alongwith otherinterestedparties
(including AT&T) -- to investigateeachILEC tariff filed to ensurethattheywerenot recovering
coststhatwerenotproperlyattributableto thedeploymentofLNP. As aresultofthose
investigations,theCommissionwasableto saveconsumersenormoussumsof moneyby
disallowingasubstantialnumberof someILECs’ purportedcosts.27” Evenin a line itemregime,
ILECsretainthe incentiveandtheability to harmcompetitionthroughexcessiverecovery.
Accordingly,theCommissionshouldscrutinizetheILEC poolingtariffs to excludeillegitimate
costclaimsregardlessof whetheraccesschargesor line itemsareusedfor recovery.

26/ SeeBellSouthTelecommunications,Inc. Tar~ffFCCNo. 1 TransmittalNo. 629,

WCBlPricing No.02-15,Order,DA 02-1100,¶ 8 (mel. May 10, 2002).
27/ See,e.g.,Long-TermNumberPortability TariffFilings, 14 FCCRed11883,¶ 40 (1999)

(notingmisapplicationordisregardof costrecoverystandardrequiringdisallowaneesto claimed
OSScosts); id. ¶ 67 (observingAmeritechunjustifiablyincludingsignalingandswitchingcosts
andPacific andSWBTincluding suchcoststhatdid not meetCommission’srequirements);id. ¶
95 (findingoverheadcostsclaimedby PacificandSWBTunreasonablyhigh);FCC Investigation
ProducesLowerNumberPortability Chargesfor CustomersofU S WestCommunications,Inc.,
NewsRelease,1999LEXIS 3656(rel. July 9, 1999).
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Conclusion

Foryears,it hasbeenabasictenetof Congress’sandtheCommission’s
telecommunicationspolicy thatallowing subsidiesinto accesschargesimpairscompetitionand
ultimatelyharmsconsumers.While theCommissionmayhavebelievedthat strict adherenceto
thispolicy in thecontextof numberpoolingwasunnecessarybecausethecostsinvolved would
beinconsequential,therecently-filedILEC poolingtariffs havedemonstratedthattheagency’s
expectationswere, to saytheleast,optimistic. BellSouth,Qwest,andSprintareclaiming
enormouspooling implementationcosts,which, if acceptedby theCommission,havetheserious
potentialto impair theability ofIXCs to servetheircustomers.SBCandVerizonhavenot
submittedtariffs yet, thoughthereis no reasonto believethat theircostclaimswill be anymore
legitimateorany lessexorbitant.Ratherthanimposeuntenableand anticompetitiveburdenson
the long distanceindustryandlongdistanceconsumers,theCommissionshouldmovepooling
costrecoveryout of accesschargesandinto theexistingLNP line item. And,evenafterthat
step,it shouldcontinueto scrutinizetheILEC tariffs and disallowrecoveryfor thevastbulk of
theirclaimedpoolingcosts.
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